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TRUTE TN NEGOTIATIONS

MR. H. F. HESSE
Deputy Director
Procurement Services Office

On September 10, 1962, the 87th Congress enacted Public Law 87-653, which provided,
in part, that a prime contractor or any subcontractor shall be required to submit cost or
pricing under the circumstances listed below, and shall be required to certify that, to the
best of hiz knowledge and belief, the cost or pricing data submitted was accurate, complete
and current.

(1) Prior to the award of any negotiated prime contract where the price is axpected to
exceed $100, 000;

{2) Prior to the pricing of any contract change or modification for which the price
adjustment is expected to exceed $100, 000, or such lesser amount as may be prescribed by
the head of the agency;

(3} Prior to the award of a subcontract any any tier, where the prime confractor and
each higher tier subcontractor have been required to furnish such a certificate, if the price
of auch subcontract is expected to exceed $100, 000; or

(4) Prior to the pricing of a contract change or modification to a subcontract caovered
by (3) ahove, for which the price adjustment is expected o exceed $100, 000, or such lesser
amount as may be prescribed by the head of the agency.

Any prime contract or change or modification thereto under which such certificate is
required ghall contain a provision that the price to the Government, inchiding profit or fee,
shall be adjusted to exclude any significant sums by which it may be determined by the head
of the agency that such price was increased because the contractor or any subcontractor
required to furnish such a certificate, furnished cost or pricing data which, as of a date
agreed upon between the parties (which date shall be az close to the date of agreement on
the negotiated price as g practicable), was inaccurate, incomplete or noncurrent:

Provided, that these requirements need not be applied to contracts or subconiracis
where the price negotiated is based on adequate price competition, established catalog or
market prices of commercial ifers sold in substantial quantities to the general public,
prices set by law or regulation cr, in exceptional cases where the head of the agency
determines that the requirements of this subsection may be waived and states in writing his
reasons for such determination:

In subgtance then, PL 87-653 required the Government negotiator, on negotiated pro-
curements, whether new precurements or modification to an existing contract, over $100, 000
that did not 211 within the exceptions stated under the law, to obtain from the contractor at
the start of negotiations a certification that the cost or pricing data forming the basis for
the negotiations was accurate, complete and current.

Thus, PL §7-653 has become more commaonly termed the "Truth in Negotiation™ Law.

Subsequent to passage of 87-653 the Armed Services Procurement Regulation was revised
to cover the requirements for compliance with the law. This revision also provided a clause
1o ohtain an audit to determine the accuracy, currentness and completeness of the cost or
pricing data which formed the basis of the contractor's proposal.

Since the passage of the law, there has been a moot guestion as to how well the Depart- .
ment of Defense is complying with the taw, In a recent report to the Congress the General

Accounting Office indicated that the Department of Defense has recognized the desirabilily
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of obiaining certified cost or pricing data for obtaining fair and reasonable prices and for
effecting price adjustment under the defective pricing data provisions of the coniracts.
However, the GAQ review revealed that agency procurement officials and prime contracters,

in awarding a subgtantial number of prime contracts and subcontracis, failed to obtain factual
or verifiable cost or pricing data in support of cost estimates. The GAQ report went on to

say that although contracting officers and prime contractors generally obizined cost-break-
downs and certificates of current cost or pricing data, the offerors were not required to sub-
mit a written {dentification of the sourece documents or other bases for significant cosi elementls
inciuded in the estimates, The crux of the GAQD report was inadequate documentation and
fajlure to enforce compliance with the instructions covering preparation of DD Form 833.

Mr. Bannerman, Assistant S8ecrefary of the Navy (Instaliaticns and Logistics), in a recent
address at an American Bar Association convention on Puhlic Law 87-68563 and the ASPR,
disagreed with the Congress and the General Accounting Office on the Navy's performance to
date but did allow that there was room for improvement. As the Secreiary saw i the real
questions are two:

Firsi, what is a realistic and practical applicafion of the law's requirement that cost
or pricing data be "complete, curreat and accurate"—in other words, how much detail and
timeliness do we really need to make It work?

Secondly: Whether the contractors and Government negotiators are describing the
certified data well enaugh In their proposals and file memoranda to identify it if and when a
quastion of price adjustment comes op in the fulure,

As & result of the Congressional and General Aceounfing Office ¢riticism, the ASPR
subcommifttee was ziven the taskk of trying to improve our operating regulations on thia
statute and their work and the work of the full committee recenily crystallized into Defense
Procurement Circular No, 55, daied 28 September 1967, For those of you who may not
know it, a DPC has the same force and effect as an ASPR revision. Since the item contained
in DPC No, 55 on contractor submission of cost or pricing data is effective on reeceipt it has
really shaken up Indusiry as well ag Govermment representatives. We have received many
calls from contractors and Government anditors on its implementation. Where could J find
2 more captive gudience fhan you to indicate what is required in terms of writlen submission
or identification of supporting cost or pricing data?

Firsi, we require a DD Form 638 preperly lilled out and certified. The proper DD Form
623 bears a date of Dec 1964, Figure 233. It contzins instructions and guidance on the re-
verse side of the form, Figure 234 which are essential to sound pricing and which are not
contained elsewhere in the ASPR. The information was placed on the form itself because it
relates gpecifically to the contractor's cost breakdown and submission. Consequently, it is
essential that the approved DD Form 633 he used, A reproduction of the front side only or
a contractor form which does not contain the instructions, fooinotes, and other datz is un-
accepiable. Let me emphasize this point hecauge I have seen a large numher of 633's
racently that are unacceptable as not complying with DPC No. 5. The instruections and foot-
notes to the 633 are the most important part of the form. Let's look at the instructions;

(1} The purpose of the form is to provide a standard format by which the offeror
submita to the Government A summary of incurred and estimated costs suitable for detailed
review and analysis. Prior to the award of a contract resuliing from this proposal the
offeror ghall, under the conditions stated in ASPR 3-807. 8, be required to submit a certi-
ficate of current cost or Pricing Data,

(2} In addition to the specific information required by the form, the offeror is ol
expected, in good faith, o incorporate in and submit with this form any additional data,
supporting schedules, or substantiafion which are reasonably redguired for the conduct of an
appropriate review and analysis in the light of the specific facts of this procurement. For
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effective negotiations, it is essential that there be a clear understanding of
{a) the existing verifiable data

(b) the judgmental factors applied in projecting from known data to the eatimate,
and

(c) the confingencies used by the offeror in hig proposed price, in short, the
offeror's estimating process itself needs to be disclosed.

(3) When attachment of supporting cost or pricing data to this form is impracticable,
the data will be deseribed and made available to the Contracting Officer or his representative
upon reguest.

{4} The format and the prescribed cost breakdown are not infended as rigid requive-
ments. With the approval of the Contracting Officer the data may be presented in ancther
form if required for 8 more effective and efficient presentation of cost or pricing data.,

Notwithstanding this exception, and the substitution of another form, it is not intended
that the balance of the Form 633 should be ignored. The ASPR will be revised 1o require a
certified 633 in all instances, even though the contractor's format is substituted for the cost
elements and proposed contract estimate portion of the standard form.

(5) By submission of this proposal the offeror grants to the Contracting Officer, or
his authorized representative, the right to examine, for the pnrpose of verifying the cost or
pricing data submiited, those books, records, documents and other supporting data which
will permit adequate evaluation of such cost or pricing data, along with the eomputaticns and
prajections used therein. Yhis right may be exercised in connection with any negotiaiiong
pricr to coniract award,

Let's look at the face side of the 633, Figure 233, and in particular the "Reference”
column. This columan or "locator” as I prefer to call it, provides specific identification of
the detail supporting the estimated cost element. This data must be presented in such a
manner that the factual data can be identified apart from the judgmental fa ctors and estimaies.
It is suggested that you identify your material cost elements as Schedule A with further sub-
division as follows:

Purchased Parts - Schedule Al Eng. Overhead - Schednle C2

Subcontracted Ttems - Schedule A2 Mig. Overhead - Scheduls C3

ERaw Material - Schedule A3 Service Dverhead - Schedule C4

Standard Commercial Ttems - Schedule A4 anery) & Administrative Expense -

Inierdivisional Transfers - Schedule A5

Direct Eng. Labor - Schedule Bl
Direct Mig, Labor - Schedule B2

Direct Service Labor - Schedule B3

Material Overhead - Sehedule C1
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29 January 1965, Rev. 9 F131
DEPARTMENT OF DEFENSE FORMS
F-200.6383 DD Form 633: Contract Pricing Proposal
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Fi132 28 Januury 1963, Rev. 5

ILLUSTRATIONS OF STANDARD AND DEPARTMENT OF DEFENSE FORMS
REFERENCED IN ASPR

™ F-200.633 DD Form H38:

Contract Pricing Proposal—Continued
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ARMED SERVICES PROCUREMENT REGULATION

Fipure 234, DD Form 633—Inst ructions to Offerors
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The numbers after the ¢ost elemenis are explained wnder the footaotes,

Now we come to the certification of the enrrent cost or Pricing Data Form. The certifi-
cate must be identical to the one set forth under ASPR 5-807. 4. You must be particularly
precise in identifying your propnsal and date therecf. Heretofore you had to certify when
you iniiially submitted your proposal, later when negotiations were underway and perhaps
yet again after negotiations were completed and before the contract was signed. Under the
proposed ASPR revision the requirement for submitting "current” data is met “when all
accurate cost or pricing data reasonably available te the contractor at the time of agreement
on price is submitted in writing to the Contracting Officer. ' Thus, the data would be con-
sidered “current' for that contract, if it waz current, at the time the parties shook hands on
the price, even though the contract is written or executed a month later. If new developments
affeciing price come up between the handshake on price, and the final execution of the con-
tract, the Contractor ie not required to disclose it to the Government. Those responsibilities
would end with the handshake unless, for any reason, the parties chose io completely reopen
negoiiations.

Now let's look at the requirements for cost or pricing data as it applies to subcontractors.
If 2 prime coniractor agrees on a subcontract price before coming to agreement with the
Government, the subcontractor's cost or pricing data becomes a part of the prime's data
submission and subjecis the prime contraci to price adjustment should the subcontractor's
datz later he found defective.

Ordinarily, though, the Government and the prime contractor will agree on their price
before the prime comes to terms with his sub. In those cases the prime contractor will be
expected to support his subcontract cost éstimates with whatever data is appropriate under
the circumstances, If this data is simply passed on from the subcontractior, the prime is
not held regponsible for its accuracy., If the prime knew it was defective though, or if it
came from apother source such that it was actually the prime's data, then it would subject
the prime contract to adjustment. And under any cost reimbursement or incepiive or re-
determinable contract, an increased payment to a subcontracior becanse his data was
defective will be grounds for disallowing costs. There the Goverpment's inferests are not
limited by the initial agreement on prime contract price,

A significant point to recognize is the distinction bebween facteal data and judgment.
Factuzl data is the kind of information that can he verified for accuracy. While this includes
the information upon which pricing judgments are based, the ASPR makes il clear that it
does not include the judgments themselves. The distinction between 2 judgment and a fact
helps to clarify what is meant by "Accuracy. '* But what about the words "complete” and.
“'eurrent, " In this regard, ASPR states that the contractor™s submission is complete if it
includes all factual information that significantly affects price negotiations. Putting this
another way, it means contractor submission of all facts that could contribute to sound
egtimates of future costs. ASPR further tells us that Y'ecurrent' means all such factis ag are
reasonably available to the contractor up to the time of agreement on price. In effect, what
we want to know is how you arrived at your price and we want you to certify fo the collection
of facts forming the basis for your price. We are not asking you to certify as to the accuracy
of what you think vour costs are going to be under the contract,

Another significant point to recognize is that DPC No. 55 makes ne change in the policy
to negotiate contracts on 2 'total price’ basis rather than trying to reach separate agree-
ments on each individual cost element and then totaling them up. It is cur experience that
negotiations econducted on a total price basis generally serve the Government's interests
far better. Within the give-and-iake of the negotiation process, the total price techmigque
ig best designed to arrive at final prices which are fair and reasonable to both parties.

There is no question that lailure by Industry to comply with appropriate submission of
data under 87-653 is going to extend the procurement eycles. We are going ic expand our
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requests for proposal Lo provide appropriate guidance in submisslon of data. We are also
going to include it as a discussion area during the bid conferences.

In closing, I would like to pass along the thought that if you in Indusiry exercise scund
judgment in submitting requisite 633's and supporting exhibits and identification, and if our
Government representatives also exercise sound judgment in evaluating such datz, we will
have all the data needed to negotiate fair and reasonable priees as well as complying fully
with 87-653.

TEE NEGOTIATION PROCESS

MR. 5. M. SEEDS
Contract Counsel, Marine Systems Center
Honeywell, Inc. '

I would like to introduce this topic, "The Negotfiaiion Process, ! by presenting an analogy.
Let's horrow the rope, or in nautical terms, a line, from the Navy emblem. Asa rope is
made up of mary fibers spun into strands which are woven into the end product, so does the
process leading to a negotiation contain many intertwined parts. We have (1) the synopsis,
{2) the RFQ, (B8) the Specification, the contractors' design concept, (4) the technical propasal,
(8) cost proposal, (6) DCAA's and DCASR's evaluation and comments, (7) the pre-negotia-
tion clearance, (8) its endorsement and approval, just to mention a few,

Likewige, the performance of the contract after award is composed of many vital inter-
twined strands: (1} the design, (2) the hardware, {3) handbooks, (4) drawings, (5) reports,
{8) billings, and (T} payments, are just a few.

Now, how do we bring these two sections together? We tie 2 knot, which is the negotia-
tion process and agreement ocn an award,

This truly is an amazing phenomenon, Perhaps hundreds of people have been involved
from both Government and Industry in the development of the procurement prior to award,
as there are hundreds of strands in the rope. Aflter award, hundreds and maybe thousands
of people will be involved, again representing both parties to the agreement. Yet the knot
will be tied, the agreement reached by negotiation between just a few individuals; maybe as
few as four—generally not more than a dozen. Truly on their shoulders falls an important
responsibility and a challenge,

If our rope is to remain intact and not untwine or break, the knot mugt carefully weave
and tie in each and every strand securely and permanently-—the negotiations conference
members must also discuss and agree on all aspects of the patential coniract. Not only
must cost and profit be considered, but also (1) technical compliance with the specification,
(2) schedule, (3) reporting requirements, (4) documentation, its content and format, {5)
payment provisions, and a whole host of other factors, each must be discussed, agreed to,
and tied down, I would like to state here and now that we at Honeywell, and I believe Indostry
In general, believe that the negotiation process is a proper and necessary part of military
comiraeting, further that it has, and no doubt will continue, to provide 2 sound hasis of
reaching agreement on 2 new coniract, or change to an existing contract. When competition
is not present, 1know of no other means to achieve the result that the negotiation process
does.

Like most things, however, the world keeps furning and tomorrow there may be room
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